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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

YR NP BT TR SIS :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid

(i) ﬁﬁﬁﬁﬁﬁ%ﬂﬁﬁmmﬂaﬁmﬁﬁﬂﬂwmmmﬁﬁmm YUGMR A I
Wﬁwéaﬁg{qﬂﬁﬁ,mﬁnﬁmﬂmwﬁaﬁa@ﬁﬂ%zﬁmﬁﬁmﬁﬂﬁwﬁﬁmaﬁqﬁwﬁ
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or te
another factory or from one warehouse to another during the course of processing of the goods In a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
[ndia of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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- Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. -
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have o be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an app"ea[ against this order shall lie before the TriburigFoiEpayy!

10% of the duty demanded where duty or duty and penalty are in disputei’ég"\ a}éi;y /

penalty alone is in dispute.”-
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ORDER-IN-APPEAL

This appeal has been fled by M/s Vaibhav Jajoo, B-803, Dev Aurim
Residency, Anandnagar Cross Road, Prahladnagar, Satellite, Ahmedabad
[hereinafter referred to as ‘the appellant’] against Order-in-Original
No.CGST/WSO8/Ref—47/BSM/2018—19 dated 10.10.2018 [hereinafter referred to as
“impugned order”] passed by the Asstt. Commissioner, CGST, Div-VILI, Ahmedabad

South Commissionerate [hereinafter referred to as “the adjudicating authority’].

2. Briefly stated, the fact of the case is that the appellant has filed & refund
claim of Rs.5,68,395/- for the service tax paid on the services of ‘Construction of
Residential complex’ on the basis of judgement of Hon’ble High Court of Delhi in the
case of Suresh Kumar Bansal & Anju Goyal and others V/s UOI [2016 (43) STR 31.
The appellant had filed the said claim on the grounds that he had purchased a
residential property from the Developer M/a Safal Goyal Realty LLP; that the
developer has allotted the unit No.40 on the total cost of Rs.1,26,31,000/-and
charged service tax of Rs.5,68,395/- from the appellant towards the provision of
service under the category of ‘Construction of Residential Complex’ as defined
under Section 65(105)(zzzh) of the Finance Act, 1994. Since the Hon’ble Delhi High
Court in its impugned order had held that there is no levy of service tax on the
services of Construction of Residential Complex, the appellant has filed the instant
refund claim. The adjudicating authority has rejected the said refund claim as per
amended Rule 2A of the Service Tax (Determination of Value) Rules,. 2006 vide

Finance, 2017.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:

o The adjudicating authority has not passed a speaking order; that he has not
considered the submissions made by the appellant in reply to show cause
notice.

e In the month of December 2018, the appellant has cancelled the contract for
the service of construction of residential complex from the service provider;
that the service provider has agreed to refund the consideration paid towards
the service to be provided due to non provisiohs of service; that the amount
of service tax of Rs.5,68,395/- recovered and deposited with the Govt. will
not be repaid back to them.

e The subject refund claim of service tax paid in June 2017, therefore are no
machinery provisions in the FA or Service Tax (Determination of Value) Rules
for ascertaining the service element in such composite contracts involving

~ sale of land which is an immovable property. Thus, the ratio of Hon’ble High

Court of Delhj supra is aptly applicable.
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« Interest is also not payable.

e The appellant has relied on various case laws in support of their arguments.

4, A personal hearing in the matter was held on 14.02.2019. Shri Vaibhav
Jajoo appeared for the same and reiterated the grounds of appeal and submitted

further submissions.

- b, 1 have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The matter is relating to refund of service tax amounting to Rs.5,68,395/- paid by

the appellant towards service of *Construction of Residential Complex’.

6. I find that the appellant has filed the instant appeal on 08.01.2019 against
impugned order dated 10.10.2018 (received by them on 18.10.2018). In other
words, the appellant has filed the instant appeal after a delay of 22 days from the
stipulated period of 60 days as prescribed under Section 35 of CEA. The appellant
has filed a condonation of delay application to condone the delay, mentioning that
the delay was taken place due to wrong mentioning of three months in the
preamble of impugned order. In view of power entrusted under Section 35 of CEA, 1

>

condone the delay.

7. At the outset, I find that the appellant has filed the refund in question for the
service tax paid on the service of Construction of Residential complex on the basis

of judgment of Hon'ble High Court of Delhi in case of Suresh Kumar Bansal & Anuj |
Goyal & Others supra. Vide the said judgment, the Hon'ble Court has held that
there is no levy of service tax on the services of Construction of Residential
complex as defined under Section 65(105)(zzzh) of the FA; that in absence of any
machinery provision either under the Service Tax Rules, 2006 or under the Finance
Act, 1994 to ascertain the value of services involved in the composite contract for
construction of complex by developer intended for sale, the Service Tax could not
be levied on the value of undivided share of land acquired by the buyer of the
dwelling unit or on the value of goods involved in construction of such complex on
the strength of the explanation added to Section 65(105)(zzzh) of the FA. However,
the adjudicating authority has rejected the claim on the basis of amended Rule 2A

of Service Tax (Determination of Value) Rules, 2006.

8. Vide Section 129 of the FA, 2017, the Government of has amended Rule 2A

of the said Rules which reads as under:

w129, Amendment of rule 2A of Service Tax (Determination of Value) Rules, 2006,
retrospectively. — (1) In the Service Tax (Determination of Value) Rules, 2006
made by the Central Government in exercise of the powers conferred by section 94
of the Finance Act, 1994 (32 of 1994), published in the Gazette of India vide
notification of the Government of India in the Ministry of Fipance (Department of
Revenue) number G.S.R. 228(E), dated the 19th April, 2008 ' ﬁav% Y

. ('a')_ .".'ruf_/e 2A as inserted by the Service TaxX (Determing
_Rules; ZOOZ.‘pub/ished vide number G.S.R. 375(E), dateg
. - ;r )
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(b) rule 2A as substituted by the Service Tax (Determination of Value) Second
Amendment Rules, 2012 published vide number G.S.R. 431(E), dated the 6th June,

2012, .

shall stand amended and shall be deemed to have been amended in the manner
specified in column (3) of the Sixth Schedule, on and from and up to the
corresponding date specified in column (4), against each of the rule specified in
column (2) thereof.

(2) Notwithstanding anything contained in any judgment, decree or order of any
court, tribunal or other authority, any action taken or anything done or purported to
have been taken or done at any time during the period specified in column (4) of the

Sixth Schedule relating to the provisions as amended by sub-section (1) shall be
deemed to be and deemed always to have been, for all purposes, as validly and
effectively taken or done as if the amendment made by sub-section (1) had been in
force at all material times.”

2

9. RULE 2A. Determination of value of service portion in the execution of a
works contract. — Subject to the provisions of section 67, the value of service
portion in the execution of a works contract, referred to in clause (h) of section 66E
of the Act, shall be determined in the following manner, namely :-

(M Value of service portion in the execution of a works contract shall be
equivalent to the gross amount charged for the works contract less the value of
property in goods [or in goods and land or undivided share of land, as the case may
be] transferred in the execution of the said works contract.

As per amendment in Finance Act, 2017, following substitutes have been made.

SlI. | Provisions of the Amendment Period of
No. Service Tax effect of
(Determination of amendment
Value) Rules, '
2006 to be
amended
(1) (2) (3) (4)
1, |Rule 2A as In the Service Tax (Determination
inserted by of Value) Rules, 2006, in rule
notifica- 2A,—
tion number (I) in sub-rule (1), in clause (i), |1lst day of
G.S.R. 375(E), after the words “value of transfer July, 2010
dated the 22nd |of property in goods”, the words |0 30th day
May, 2007 “or in goods and land or undivided |of June,
[29/2007-Service share of land, as the case may 2012 (both
Tax, dated the be,” shall be inserted; days
22nd May, 2007]. inclusive

In view of above amendment, the adjudicating authority has held the payment
made by the owner/appellant to the builder/service provider is proper and the

builder has rightly collected the service tax on the service provided by them.

10. It is an undisputed fact on record that the appellant purchased a raw house
from the builder/service provider and paid the amount as mutuality decided by the
seller & purchaser. In the circumstances, the builder has taken consideration from
the appellant as decided mutually. Therefore, there is .no infirmity in collection of

at the appellant
of Hon'ble

service at the point of time by the builder/service provider.
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High _Court of Delhi in case of Suresh Kumar Bansal & Anju Goyal supra. As per
amendment made in Rule 2A of Service Tax Rule ibid in the year 2017
retrospectively, the service provided by the builder/service provider on construction
of complex, building, civil structure or a part thereof, including a complex or
building intended for sale to buyer is liable for service tax. Therefore, the decision
prior to the amendment of Rule 2A supra is quietly not applicable. Further, the
judgment on the basis of which the appellant has filed the refund claim is pertaining
to the month of June 2016 and the appellant has paid service tax towards the
consideration earned by the builder/service provider is on 01.06.2017. In the
circumstances, the adjudicating' authority has correctly made the said judgment

inapplicable to the instant case.

11, Further, I find that the appellant has submitted in their submission that in
the month of December 2018, they cancelled the contract for the service of
construction of residential complex from the service provider and the service
provider has agreed to refund the consideration paid towards the service to be
provided due to non provisions of service; that he has not agreed to pay the
amount of service tax of Rs.5,68,395/- recovered and deposited with the Govt. This
submission does not appear sensible. First of all, 1 find that no veriﬁablemdocuments
were able to provide by the appellant in respect of the said submissions, except @
self affidavit dated 13.02.2019 to the effect of non-payment of service tax paid.
Further, I find that the appellant has filed the refund of service tax paid in question
not due to cancellation of their contract but taking into consideration the ratio as
laid down in the decision of Hon'ble Delhi High Court supra. The appellant has filed
the refund in question on 25/28.05.2018 and the said refund claim was rejected
vide the impugned order in the month of October 2018. Therefore, such

argument/contention has no relevancy in the instant refund claim.

12. In view of above discussion, 1 reject the appeal filed by the appellant and
uphold the impugned order passed by the adjudicating authority. The appeal stands

disposed of in above terms.

Attested

2o VSR
(Mohanan V.V)
Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To, _

M/s Vaibhav jajoo,

B-803, Dev Aurim Residency,
Anandnagar Cross Road, Prahladnagar,
Satellite, Ahmedabad
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Copy to:- < <
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central GST, Ahmedabad South.
3. The Joint Commissioner, CGSt, Ahmedabad South
4. The Assistant Commissioner, System, CGST, Ahmedabad South
5 The Assistant Commissioner, CGST, Dn.VIII, Ahmedabad South
\_-6. Guard File,
7. P.A.




